Minutes

KY Legislative Ethics Commission

April 10, 2018
The Kentucky Legislative Ethics Commission held its regularly scheduled meeting at 9 a.m. in Room 154, Capitol Annex, Frankfort, Kentucky.
Commissioners Present:  Chairman Anthony Wilhoit, Vice-Chair Pat Freibert, Sheldon Baugh, Elmer George, Anthony Goetz, Tom Jensen, and Ken Winters.
Commissioner Absent:  Phil Huddleston
LEC Staff Present:  Donnita Crittenden, James Curless, Kara Daniel, Connie Evans, Michael Malone, Lori Smither and John Schaaf.

Guests Present:  Leslie Vose, Attorney for Representative Jeff Hoover; Representative Jeff Hoover; John Phillips, Attorney for Marissa Espinosa; and Marissa Espinosa.
Chairman Wilhoit called the meeting to order. 

Chairman Wilhoit asked for approval of the minutes of the April 3, 2018 meeting.  Mr. Goetz moved and Mr. Baugh seconded the motion to approve the minutes as written.  All were in favor.

Chairman Wilhoit re-convened the adjudicatory proceeding for complaint 17-LEC-01, Representative Jim Wayne v. Representative Jeff Hoover, Representative Jim DeCesare, Representative Brian Linder and Representative Michael Meredith.

Ms. Vose re-made the motion to dismiss the complaint, 17-LEC-01, based on whether the statute of limitations has run out for a misdemeanor, whether the Commission has jurisdiction, and whether the complaint is valid.

Chairman Wilhoit asked the Commission to repeat their vote on whether Commission has jurisdiction to proceed.  Mr. George voted in favor of the motion to dismiss the complaint, while five members voted against the motion.  Mr. Jensen was not yet present.

Chairman Wilhoit asked the Commission to repeat their vote on whether the statute of limitations had run out.  Mr. George voted in favor of the motion to dismiss the complaint, while five members voted against the motion.  Mr. Jensen was not yet present.

Mr. Jensen arrived.
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Chairman Wilhoit asked for a motion to go into executive session to discuss the respondent’s motion to dismiss the complaint. Vice-Chair Freibert moved and Mr. Baugh seconded the motion. All were in favor.

After returning from executive session, Chairman Wilhoit asked the members for a vote on the motion to dismiss the complaint because it is based on news articles, and thus is not a valid complaint.  Mr. George voted in favor of the motion to dismiss the complaint, while six members voted against the motion.
Mr. Malone informed the Commission he had read the demand letter and recommended the Commission not subpoena the letter because it would not be admissible, and there was nothing in the letter the members didn’t already know.

Mr. Malone asked if the Commission would entertain a proposed settlement agreement if he and opposing counsel could reach such an agreement.

Chairman Wilhoit asked if the members favored counsel negotiating a proposed settlement agreement.  Mr. George, Mr. Winters and Mr. Jensen voted yes, while Vice-Chair Freibert, Mr. Goetz, Mr. Baugh, and Chairman Wilhoit voted no.  
Chairman Wilhoit said five or more votes are required for Commission action, and there may have been confusion on the question.  He asked the members to vote on whether counsel should try to reach a proposed settlement agreement.  Mr. George, Mr. Winters, Mr. Baugh, Mr. Jensen, and Chairman Wilhoit voted yes, while Vice-Chair Freibert and Mr. Goetz voted no.  Motion passed. 

Chairman Wilhoit asked the Commission to recess so the attorneys could discuss a proposed settlement agreement.

After the recess, Chairman Wilhoit re-convened the meeting.

Mr. Malone said the proposed settlement agreement for the Commission to consider was a public reprimand, a $1,000 civil fine, and an admission by Rep. Hoover that he violated KRS 6.731.

The Commission asked Ms. Espinosa’s attorney, John Phillips, if his client was agreeable to this proposed settlement agreement.  Mr. Phillips said his client is agreeable to whatever counsel thought was acceptable.
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Mr. Goetz made a motion to accept the proposed settlement agreement as stated by Mr. Malone, as long as Rep. Hoover publicly acknowledged he violated KRS 6.731.  Mr. George seconded the motion.  On the motion, six members voted yes, and Vice-Chair Freibert voted no.  Motion passed.

Rep. Hoover addressed the Commission, and acknowledged he violated KRS 6.731.
Chairman Wilhoit asked for a motion that the Commission accept Rep. Hoover’s statement that he violated KRS 6.731(3), issue him a fine of $1,000 and a public reprimand in complaint 17-LEC-01.  Mr. Goetz made the motion and Vice-Chair Freibert seconded the motion.  All were in favor.
Mr. Jensen made a motion to dismiss complaint 17-LEC-02, Representative David Osborne v. Representative Hoover, Representative DeCesare, Representative Linder, and Representative Meredith.  Mr. George seconded the motion.  All were in favor.
Mr. Malone asked the Commission to consider dismissing the portion of complaint 17-LEC-01 alleging a violation 6.731(4) for sending text messages on public time.

Mr. Goetz made a motion to dismiss the portion of complaint 17-LEC-01 alleging a violation for sending text messages on public time.  Mr. George seconded the motion. All were in favor.  

Chairman Wilhoit concluded the hearing.   
Mr. Schaaf said Ms. Daniel was leaving her position on the Commission staff, effective April 15.  He asked the Commission if he could offer the Commission’s next attorney the same salary as Ms. Daniel was earning.  The Commission unanimously agreed with that request.
Mr. Schaaf informed the Commission that Mike Malone had planned to retire in October 2017, but agreed to stay on through the investigation and resolution of 17-LEC-01.  He asked the Commission if he could pay Mr. Malone the standard hourly rate ($125 per hour) for state government contract attorneys, retroactive to January 1, 2018.  Vice-Chair Freibert moved and Mr. Goetz seconded the motion.  All were in favor.

There being no further business, the meeting was adjourned. 
