OPINION

OLEC 05-01

JUNE 27, 2005

QUESTIONS PRESENTED:


1.  May a legislative agent (lobbyist) make a campaign contribution to any of the caucus campaign committees provided for in the recently enacted 2005 Senate Bill 112?

2.  May a legislator solicit a campaign contribution from a legislative agent (lobbyist) for any of the caucus campaign committees?

DISCUSSION:

The Commission has received numerous inquiries raising the questions presented.  These inquiries have been prompted by the establishment of at least two of the caucus campaign committees provided for in SB 112 (codified at KRS 121.015 et al.) and the application of two provisions of the Code of Legislative Ethics.  One of those statutes, KRS 6.811(6), forbids a lobbyist from making a campaign contribution to a legislator, candidate for the Legislature, or his campaign committee.  The other statute, KRS 6.767, forbids a legislator, candidate for the Legislature, or his campaign committee from accepting a campaign contribution from a lobbyist.
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SB 112 amends KRS 121.015 to provide for the creation of four entities, whose members may “receive contributions and make expenditures to support or oppose one or more specific candidates or slates of candidates for nomination or election . . ..”  The four entities are:



1.  House Democratic caucus campaign committee;



2.  House Republican caucus campaign committee;



3.  Senate Democratic caucus campaign committee; and



4.  Senate Republican caucus campaign committee.


 A sponsor of SB 112, together with a member of House leadership who supported passage of the final bill, appeared before the Commission to assist it in better understanding the purpose of the legislation.  Both legislators said a factor motivating the creation of the caucus committees was to provide greater transparency as to who is contributing to legislative races.  Their reasoning was that contributions made to a political party to be used for legislative races are disclosed only as contributions to the party, and the disclosure does not indicate the money was contributed for legislative races.  In contrast, with required disclosure of contributions to the caucus committees, the public would know who contributed to legislative races in this manner.


Both legislators said the caucus committees will employ non-legislators to advise on the most effective use of contributions and to function as treasurers of the respective committees.  The members of the caucus or its leaders, however, will determine what is to be spent and on which campaigns it will be spent.  Although the purpose of the committees is primarily to raise money for legislative races, one of the legislators observed that the law did not prevent them from allocating money to non-legislative races.  The two legislators made plain that the committees will be set up to operate in the same way as the political parties do with respect to fund raising and reporting.
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 [The SB 112 amendments to KRS Chapter 121 place the caucus committees on similar footing as political party executive committees with respect to limitations on contributions and requirements for reporting to the Registry of Election Finance.  However, in at least one important respect, SB 112 treats the caucus committees like permanent committees (PACs).  It applies to caucus committees the same 50 percent limitation on contributions to a campaign that applies to PAC contributions to a campaign.  See KRS 121.150(24)(c).  A provision of 1993 Senate Bill 7, creating the Code of Legislative Ethics, prohibits members of the General Assembly from organizing, forming, or registering a permanent committee. KRS 121.170(7)]  


The legislators further stated that any caucus committee solicitation of contributors which included lobbyists would be broad-based and not directed primarily at the lobbyists.  Understandably, they believed this type of solicitation would be consistent with the Commission’s opinion in OLEC 95-10, relating to lobbyist contributions to party fund raising.

In rendering an advisory opinion, the Commission is required by KRS 6.681(3) to base that opinion on the Kentucky Revised Statutes as written and not “on the personal opinions of Commission members.”  KRS 6.811(6) plainly forbids a lobbyist from contributing to the campaign of a legislator or his committee, while KRS 6.767 plainly forbids a legislator or his committee from accepting such a contribution.  KRS 446.020 makes plain that the use of the singular in a statute, e.g. “legislator” or “committee” may be extended to include the plural.  Thus, to say that a statute forbidding contributions by a lobbyist to a legislator or a committee would not also forbid contributions to groups of legislators or committees formed by them would
not only be an anomaly but also would violate the clear meaning of the statutes as written.
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The Commission has consistently ruled that a legislator may not solicit the help of a lobbyist in raising campaign funds for the legislator himself or for another legislator.  See OLEC 93-54, 95-14 and 01-01.  This follows logically from the KRS 6.767 prohibition against a legislator accepting a contribution from a lobbyist, as well as from the KRS 6.731(3) prohibition against a legislator using his position to secure advantages or treatment for himself, herself or others in contravention of the public interest, when the relationship between a legislator and lobbyist is taken into account.

Nevertheless, OLEC 95-10 held that a legislator could work with a political party in soliciting funds to be used by the party for legislative races, even if lobbyists were among those being solicited, so long as the solicitations were broad-based and not directed primarily at lobbyists.  Citing the statute which permits legislators to make broad-based solicitations on behalf of “civic entities” [KRS 6.626(1)], the Commission reasoned that the term “civic entity” included a political party. The Commission then concluded that although legislators could participate in party fund raising, “they may not direct or otherwise exercise control over a particular legislative agent’s contribution for the benefit of a selected legislator.”

As an initial matter, it seems there are some fundamental differences between political parties and the caucus campaign committees.  The latter are established and exist primarily, if not solely, as a vehicle for raising funds for legislative races.  Their very existence is provided for through an amendment to the statutes dealing with campaign finance regulation, and each committee consists of the legislators who are members of one of the party caucuses in the Senate or House of Representatives.
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Political parties, on the other hand, have a much wider “civic” role in society than simply raising funds for their candidates, although that is certainly one of their major enterprises.  For example, parties adopt and seek to put into law platforms which they believe will better society.  They have structured organizations from the local to the national level.  Political parties nominate the candidates who run in most elections, and in Kentucky alone, the parties consist of 
more than 2.5 million members, all of whom are given a voice in party affairs if they choose to use it.

Finally, OLEC 95-10 stated that the legislators who participated in the party fund raising could not exercise any control over the contribution of a lobbyist or direct such contributions to a 
selected legislator.  The caucus committees or their leaders, all of whom are legislators, would be doing just that.
OPINION:

1.  A legislative agent (lobbyist) may not make a campaign contribution to any of the four caucus campaign committees provided for in 2005 SB 112.

2.  A legislator may not solicit a campaign contribution from a legislative agent (lobbyist) for any of the four caucus campaign committees provided in 2005 SB 112.

