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QUESTION PRESENTED:

May a lawyer/legislator receive compensation for representing criminal defendants referred by the local public defender's office, in instances when the public defender has a conflict and cannot represent the client?

DISCUSSION:

Nothing in the Kentucky Code of Legislative Ethics would prohibit a lawyer/legislator from receiving compensation for representing a client in the above circumstances.


KRS 6.744(6) prohibits a lawyer/legislator from representing the Commonwealth or any state agency for compensation, but in these circumstances the lawyer/legislator would be representing an individual citizen rather than the Commonwealth or an agency of the Commonwealth.  The fact that the lawyer/legislator is paid by the Department of Public Advocacy does not change the legal reality that the client represented is the individual defendant.


Likewise, KRS 6.764 which prohibits a lawyer/legislator from serving as an employee of the Commonwealth while a member of the General Assembly is not applicable.  The provision is consistent with KRS 61.080, which codifies Kentucky Constitution Section 165. The cases interpreting KRS 61.080 have held that a lawyer who represents a variety of clients is an independent contractor, rather than an employee of his clients.  Therefore, even though the lawyer/legislator in this instance is paid by a state agency for representing the client, the lawyer/legislator is an independent contractor rather than an employee of the Commonwealth.

OPINION:

The Kentucky Code of Legislative Ethics does not prohibit a lawyer/legislator from receiving compensation for representing criminal defendants referred by public defenders in conflict situations.

