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Questions Presented:



(1) Under the provisions of the Code of Legislative Ethics, may a member of the General Assembly solicit contributions from individuals or political action committees for community or political organizations, a contributing organization, a political issues committee, or the executive committee of a political party during a year in which the legislator is not up for re-election?  May such contribution be solicited during a session of the General Assembly?


(2)  Opinion 93-55 discusses a period of time in "close proximity" to a session of the General Assembly.  In that regard:


(a)  At what point prior to a session does "close proximity" commence?


(b)  At what point after a session does "close proximity" end?


(c)  Does that include Organizational Sessions?


(d)  Does it make a difference if the PAC from which funds are solicited include 

(only) interests which are not the subject of a special session?


(3)  Opinion 93-55 discusses contributions from individuals and entities with a "clear and direct interest" in legislation.  In that regard:


(a)  Must a bill be filed or prefiled in order to be considered "legislation?"


(b)  Must an individual or entity be regulated by legislation in order to have a "clear and direct" interest, or may general interest in business issues, taxation levels, or the state's economy be considered "clear and direct?"
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(4)  Are candidates for office, who are currently not legislators, governed by the same laws, regulations, and ethics opinions as incumbents?

Discussion:


KRS 6.626(1) provides "nothing in this code shall preclude:  (1) a legislator or candidate from soliciting contributions on behalf of charitable, civic, or educational entities provided the solicitations are broad based and not directed solely or primarily at legislative agents."


In OLEC 93-55, the Commission pointed out that the Code of Ethics does not restrict the time frame during which contributions may be solicited.  Therefore, contributions may be solicited on behalf of a political party at any time, subject, however to a consideration of other provisions of the Code and the Revised Statutes.


KRS 6.767 provides that a member of or candidate for the General Assembly may not accept a campaign contribution from a legislative agent.  KRS 6.606 provides that a "public official not use public office to obtain private benefits" and that a public official "avoid action which creates the appearance of using public office to obtain a benefit."  KRS 6.731(3) provides that a legislator shall not intentionally use his official position "to secure or create privileges, exemptions, advantages, or treatment in direct contravention of the public interest at large."


In OLEC 93-54, the Commission expressed the view that "contributions solicited or accepted during a regular or special session of the legislature or in close proximity to these sessions from an individual or entity with a clear and direct interest in legislation should be subjected to a high level of scrutiny both by an individual legislator and by the Commission so as to avoid any appearance that such contributions were an attempt to influence a legislator's vote, opinion, judgment, or exercise of discretion."


The "high level of scrutiny" suggested for a legislator must be before the fact of solicitation or acceptance and in addition to a review of the statutes, must include the exercise of common sense and reasonably ethical judgment.


Obviously, no one could define "close proximity" in terms of hours, days or weeks.  Suffice it to say that "close proximity" commences prior to a session at that point of nearness which would lead such person reasonably to conclude that the contributions were solicited or received for improper purposes.  "Close proximity" after a session ends 
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at a point in time sufficiently far removed from the hue and cry as reasonably required to avoid the appearance of impropriety.

OPINION:


(1)  The answer to the first question is "yes, " providing that the legislator contemplating the solicitation, after a "high level of scrutiny" determines that to do so would not cause the appearance of improper conduct.


(2)  The answers to the second question, before the fact, can only be determined by the individual legislator who contemplates the action after the exercise of common sense and reasonably ethical judgment.


(3)  KRS 6.611(21) defines "legislation" as meaning "bills, resolutions, amendments, nominations, and any other matter pending before the General Assembly or any of its interim committees, or the executive approval or veto of any bill acted upon by the General Assembly.  Therefore, the answer to (3) (a) is "no."


An individual or entity need not be regulated by legislation in order to have a "clear and direct" interest in the legislation.  However, the interest must be specific enough to carry the potential for some gain or loss from the legislation not to be shared by members of the public generally.  Therefore, the general interest of an ordinary citizen in business issues, taxation levels, and the state's economy would not be considered "clear and direct."


(4)  Candidates for nomination or election to the General Assembly are governed by the Code of Legislative Ethics as are incumbents.  Candidates for other offices are not covered except in the case of an incumbent legislator who is running for another office.

