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October 25, 1994

FACTUAL SUMMARY:


A coal company and its individual owner were assessed civil penalties by the Natural Resources and Environmental Protection Cabinet for violation of certain surface mining laws and regulations.  Such violations affect the defendant's future permit eligibility.  Subsequent to a judgment in Circuit Court to enforce the penalties, a lawyer/legislator negotiates a settlement with the Department.

QUESTIONS PRESENTED:


1.  May a legislator represent a client for compensation in surface mining enforcement matters including administrative hearings, judicial appeals or settlement negotiations when the outcome of such proceedings or negotiations will determine the client's current and future eligibility for permits from this agency?


2.  May a legislator represent a client for compensation in an enforcement matter which arises out of a dispute over whether the Cabinet properly denied a permit revision?

DISCUSSION:


Section 6.744 of the Code governs activities of lawyer/legislators dealing with state agencies.


KRS 6.744 (3)(b) provides that a legislator who is properly licensed may, for compensation, represent a client before a state agency in"an adversarial proceeding and negotiations related thereto."
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KRS 6.744 (5)(e) provides that a legislator may not for compensation represent or engage in negotiations on behalf of a client before a state agency in proceedings relating the following matters:  "licensing or permitting..."


KRS 6.744(7) provides that "A legislator who is an attorney shall not for compensation maintain an action for the purpose of receiving money damages against the Commonwealth in which the Commonwealth is the principal defendant or against a state agency in which the agency is the principal defendant."


Based on these sections of the Code, a lawyer/legislator may properly represent a client in agency enforcement matters including administrative hearings, settlement negotiations and judicial appeals.  The fact that the outcome of such proceedings may impact current and future permit eligibility would not constitute a violation of the Code section prohibiting a lawyer/legislator from representing a client for compensation in "licensing or permitting" matters before a state agency.


However, in an agency enforcement action that is based on questions relating to permitting including a possible permit revision, a lawyer/legislator is prohibited by the Code from representing a client for compensation in such matters.


In addition, a legislator who is considering representing a person for compensation in any transaction involving the state should consider the following factors as set out in KRS 6.744 (10):


(a)  Whether the matter is being brought to him in an attempt to obtain improper 

influence over the state agency; 


(b)  Whether there is a reasonable possibility that the action of the state agency 
will be unduly influenced because of his participation; or


(c)  The effect of his participation on public confidence in the integrity of the 
Legislature."

OPINION:

1.  A lawyer/legislator may represent a client for compensation in an agency enforcement matter including administrative hearings, settlement negotiations, or judicial appeals.  The fact that the outcome of such proceedings may impact a subsequent permit eligibility would not constitute a violation of Section 6.744(5)(e) of the Code.
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2.  A lawyer/legislator is prohibited by the Code from representing a client for compensation in a state agency enforcement action that is based on questions relating to permitting including a possible permit revision.

