OPINION

(OLEC 95-15)

October 24, 1995

QUESTION PRESENTED:


May registered legislative agents contribute to a state legislator's campaign in a Congressional race?  May registered legislative agents raise funds for such a race?

DISCUSSION:


The Code of Legislative Ethics prohibits legislative agents from making campaign contributions to legislators, candidates for the General Assembly, or the campaign committees of either.  KRS 6.811(6).  In an analogous statute, the Code prohibits members of and candidates for the General Assembly from accepting campaign contributions from legislative agents.  KRS 6.767.  The Code also limits fundraising activities of legislative agents by prohibiting them from serving as fund-raisers as set forth in KRS 121.170(2), which involves registered fund-raisers and Kentucky's campaign finance law. 


Congressional races are governed by the Federal Election Campaign Act  ("the Act"), 2 U.S.C. Section 431 et seq.  It is administered by the Federal Election Commission ("FEC").  The Act contains an explicit preemption provision, which provides:

   The provisions of this Act, and of rules prescribed under this Act, supersede and preempt any provision of State law with respect to election to Federal office.

2 U.S.C. Section 453.  


The FEC has promulgated 11 C.F.R. Section 108.7 to implement the Act's preemption provision.  The regulation provides in pertinent part:

(b) Federal law supersedes State law concerning the-
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(1) Organization and registration of political committees supporting Federal candidates;

(2) Disclosure of receipts and expenditures by Federal candidates and political committees; and

(3) Limitation on contributions and expenditures regarding Federal candidates and political committees.

11 C.F.R. Section 108.7(b) (emphasis added). 


The FEC, pursuant to its statutory authority to issue advisory opinions, has addressed a situation very similar to the one at hand.  In that case, an elected state officer in California who was also a candidate for the U.S. House of Representatives asked whether a California law prohibiting the receipt of contributions from lobbyists would be preempted by the Act.  The FEC opined that the pertinent provisions of the state law would indeed be preempted as they imposed limitations on contributions.  Federal Election Commission Advisory Opinion No. 1978-66.


While the Commission is concerned by the potential preemption of state ethics laws by advisory opinions of a federal commission, it does appear that the Congress has sought to "occupy the field with respect to elections to Federal Office."  In addition, the Kentucky General Assembly has not provided specific guidance to the Commission on applying the prohibition on campaign contributions from legislative agents to legislators who are seeking federal office.  Therefore, the Commission at this time will not seek to limit such contributions.

OPINION:

A Kentucky General Assembly member who is also a candidate for Congress may accept contributions from registered legislative agents.  Such contributions must be directed at and used for the Congressional race.  Likewise, a legislative agent may engage in fundraising activities for a Kentucky General Assembly member, provided the funds are raised and used for the Congressional race only.*

____________________________________________________________

*OLEC 93-55, to the extent it is read to prohibit legislative agents from making campaign contributions to members of the Kentucky General Assembly who are Congressional candidates, is superseded by this opinion.

