Minutes

Kentucky Legislative Ethics Commission

December 3, 2001

Hyatt Regency Hotel, Lexington, Kentucky

The regular meeting of the Legislative Ethics Commission was called to order at 10:00 a.m. by the Chairman, George Troutman, on Monday, December 3, 2001 in the Henry Clay Room at the Hyatt Regency Hotel in Lexington, Kentucky during the annual meeting of the Council on Governmental Ethics Laws (COGEL).


Commissioners Present:  Lloyd Clapp, Pat Freibert, Ann B. Henn, John Shepherd, George Troutman, Clarence Jackson, Becky Tomblinson, Dr. Moseley


Commissioners Absent: Judge Lester


LEC Staff present:  Judge Wilhoit, Paula Pabon, Doug Wilson

Advisory Opinions:


Chairman Troutman advised the Commission that a second review was needed of OLEC 01-05, approved at the November 13, 2001 meeting.  It was his opinion that more information on the subject was necessary in order for the Commission to publish a formal advisory opinion.  As a review, OLEC 01-05 declared that a spouse of a legislator may not be a legislative agent (lobbyist).  Judge Wilhoit presented the Commission with a copy of AIK v. Commonwealth of Kentucky; et al; 912 S.W. 2d 947, the court case that declared the Legislative Ethics Code constitutional but which also set out the test that a court would look to in determining whether someone's constitutional rights are being burdened.  The AIK court case stated that lobbying is a right protected by Article 1 of the Kentucky Constitution and by the First Amendment of the United Stated Constitution.  The test that courts use in determining whether a state may burden a right guaranteed by the Constitution is:


1.
Does the statute burden a constitutional right?


2.
Is there a compelling state interest justifying the infringement?

3.
If so, is the statute narrowly tailored to protect that interest?
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After review of this case, the requester of the opinion appeared before the Commission to give a statement.  After considerable discussion, Commissioner Moseley moved to reconsider OLEC 01-05 in order for the General Assembly to be given the opportunity to clarify the statute and in order for the Attorney General to review the statute as written and determine whether the Commission could constitutionally prohibit a spouse of a legislator from being a legislative agent.  Vice Chairman Tomblinson seconded the motion.  Motion passed.

Approval of Minutes:


Commissioner Shepherd moved to approve the minutes of the November 13, 2001, meeting.  Commissioner Freibert seconded the motion.  The motion passed.

Other Business

Judge Wilhoit passed out a sample newsletter that staff from Senate Leadership sent to Staff of the Ethics Commission for review. Judge Wilhoit explained that this is just a sample of what some legislators will be mailing to constituents and to make the Commission aware that we will be asked to review and approve the content of such mailings.  This newsletter appeared to be informational only but Judge Wilhoit advised that others reviewed have been more political in nature.  This is something that the Commission will have to confront more often after the dissemination of its Political Mailing Guidelines.


Commissioner Clapp moved to commend the staff, Peggy Williams, Donnita Crittenden, Connie Evans, Paula Pabon, and Judge Tony Wilhoit for their hard work and preparation of the COGEL Conference.  Commissioner Moseley seconded.  Motion passed unanimously.


Commissioner Shepherd moved to adjourn.  Commissioner Freibert seconded the motion.  There being no further business, the meeting was adjourned.  The next regular meeting of the Commission is scheduled for January 9, 2002, at 11:30 am following the Current Issues Seminar.
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