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Led by vigorous lobbying for and against a tobacco tax increase, lobbying spending in the first two months of the 2018 General Assembly hit a record high of $5.6 million.


Opposing the tax increase, tobacco giant Altria spent $156,651 to lead all spenders after the session’s second month, while the Foundation for a Healthy Kentucky was next on the list, spending $107,336 lobbying in support of a higher tobacco tax.  In two months, the two battling organizations spent a combined $264,000 on legislative lobbying.


The Kentucky Chamber of Commerce is next on the list after spending $105,285.  LG&E and KU Energy jumped into the top five, spending $101,939, including $59,884 on advertising in support of legislation to cut payments to utility customers who generate excess electricity and sell it to utility companies.  Other top spenders lobbying on the same bill include: Kentucky Association of Electric Cooperatives ($51,167); Big Rivers Electric ($36,801); and Consumer Energy Alliance ($28,087).


At this point in the legislative session, the amounts spent on lobbying far exceeded the amounts spent in 2016 and 2017, and put 2018 on track to be another record-breaking year for lobbying.  As the session moved past the halfway mark, the number of businesses, organizations, and people registered to lobby increased to 709 employers (up from 684 in the previous report), and 612 lobbyists (up from 596). 


Other top spenders during the session’s first two months include: Baxter Healthcare ($70,000); Kentucky Hospital Association ($68,149); Sullivan University System ($43,332); Marsy’s Law for All ($40,730); Kentucky Justice Association ($39,151); Kentucky Medical Association ($35,843); Anthem, Inc. ($34,064); and Kentucky League of Cities ($33,835).

The rest of the top 20 spenders are: Greater Louisville, Inc. ($33,700); Kentucky Bankers Association ($30,364); Kentucky Retail Federation ($30,242); 1800Contacts ($30,033); and Kentucky Association of Healthcare Facilities ($29,420).

George Troutman of Louisville, who served on the Legislative Ethics Commission for 24 years, retired from the Commission on March 23.  

Troutman, a Certified Public Accountant, was appointed to the Commission in 1994, the year after the Commission was established in the wake of the BOPTROT scandal, and he was reappointed five times.  He chaired the Commission for 17 years. 


Businesses and organizations which have recently registered to lobby include: AARP Government Affairs; American Federation for Children; Association for Accessible Medicines; Bardenwerper, Talbott & Roberts, PLLC; Chambers Medical Group; Commonwealth Chiropractic Alliance; Enclara Pharmacia; Gilead Sciences, Inc.; Kentucky Cares; Key Assets Kentucky; MAGNA Pharmaceuticals; Monarch Private Capital; National Community Pharmacists Association; Opternative; Otsuka America Pharmaceutical; Quicken Loans; and Thomas D. Clark Foundation.  One organization terminated its registration and is no longer lobbying: SAS Institute Inc., a North Carolina-based developer of analytics software.
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Arkansas official quits after bribery testimony

ARKANSAS – Associated Press – March 19, 2018


Pine Bluff – A former Arkansas lawmaker who became Jefferson County’s chief administrative officer after leaving the Legislature will resign after a federal prosecutor revealed he had received $100,000 in bribes while serving in state government, according to a newspaper report.  The Pine Bluff Commercial reported that County Judge Henry “Hank” Wilkins IV sent a resignation letter to the governor.


“This letter shall serve as notice of my intent to resign the Office of County Judge of Jefferson County, Arkansas,” Wilkins wrote to the governor.  “I am profoundly sorry that my own actions make this resignation necessary.”


The Arkansas Democrat-Gazette reported last week that Assistant U.S. Attorney Steven Mohlhenrich said in a Missouri courtroom that Wilkins admitted his Pine Bluff church had taken money from indicted lobbyist Milton Russell Cranford while Wilkins was in the Arkansas Legislature. 


Wilkins has not been charged with a crime.  Cranford has been charged in Missouri with public corruption.  In exchange for the contributions, authorities said, Cranford counted on Wilkins’ support while he served in the state Legislature from 2011 to 2015.
Dan Lipinski Raked in Rail Industry Campaign Dollars While Delaying Safety Standards
ILLINOIS -- The Intercept – by Lee Fang – March 14, 2018


Chicago-area Congressman Dan Lipinski had a significant cash advantage over his rival in a recent primary election.  The war chest is thanks, in significant part, to Lipinski’s friendly relationship with the railroad industry.


Nearly one out of every $6 Lipinski raised to accumulate a $1.2 million campaign war chest over the last decade came from rail company PACs, a review of Federal Election Commission reports reveals.


But that relationship has put him at the center of one of the most heated public safety controversies of our time: the railroad industry’s resistance to installing the automatic braking technology known as Positive Train Control.  Lipinski helped lead a push in 2015 to delay the requirement that railways install the technology, which experts say will save lives when finally implemented.


Lipinski won his seat when his father, longtime Rep. William Lipinski, announced his retirement after the 2004 primary - allowing his son to ease his way onto the ballot and effectively face no competition.  The senior Lipinski went on to become a rail industry lobbyist.


The PTC technology refers to a system of track sensors, satellites, and radio signals used to calculate safe train speeds.  The system can automatically slow down or brake a train to avoid a crash or derailment.  Experts say the technology could have prevented a number of fatal rail incidents, including an incident last December in which an Amtrak train derailed near Tacoma, Washington, leaving three dead and 62 injured. 

After each fatal accident, pressure to install the technology grows, lobbyists swarm Capitol Hill, and, as public attention fades, Congress allows the railroad industry to delay installing PTC.  Then more people die, and the cycle repeats itself.


Though similar technology is widely deployed in most European countries and much of the advanced industrial world, implementation in the U.S. has been slow.  If the U.S. had adopted PTC decades ago, as the National Transportation Safety Board has long recommended, at least 298 deaths and 6,763 injuries could have been prevented, according to an analysis by the board.


Congress finally acted to mandate the technology after a major disaster in 2008, when a commuter train in California crashed head on with a freight train, killing 25 people.  Investigators found the accident could have been prevented had PTC been installed.  The new law mandated PTC installation by the end of 2015, with a penalty of $25,000 per day for lines that failed to meet the requirement.


But private railroad firms and freight companies, which share tracks with commuter rails, balked at the cost of implementing PTC technology and worked aggressively to oppose the mandate.  The American Association of Railroads, the leading industry lobby group, mobilized to carve out exemptions and delays for the PTC requirement.  

The association represents BNSF Railway Company, Canadian Pacific, CSX Transportation, Amtrak, and other major rail interests.


The American Association of Railroads deployed a bipartisan army of well-connected former lawmakers and safety regulators to storm Capitol Hill and weaken the PTC rules.  One of the lobbyists hired to press lawmakers on the requirement was the elder Lipinski.  Ethics records show he was registered to lobby directly on safety rules on behalf of the rail industry.


On June 24, 2015, the House Transportation Committee’s railroad subcommittee, on which the younger Lipinski holds a seat, held a hearing on the looming deadline.  The rail industry effectively threatened a capital strike, arguing that it had already spent billions of dollars on PTC upgrades, and warned that they would rather shut down entire tracks - bringing economic activity to a halt — instead of paying fines for not implementing PTC by January 1.


“It’s hard to say we haven’t put the best foot forward we possibly could,” said Frank Lonegro, an executive with CSX Transportation, at the hearing, as he specifically threatened to shut down passenger train lines around Washington if the mandate wasn’t delayed.


On September 19, 2015, Lipinski and other Transportation Committee members signed a letter urging Congress to consider an extension of the PTC deadline.  About a month later, at an event next to the Capitol, Lipinski stood next to Edward Hamberger, the chief lobbyist of the American Association of Railroads, to announce he was leading an effort to pass legislation to provide that extension.

 
“I’m pleased that House and Senate negotiators have come to an agreement on an extension of the Positive Train Control mandate that sets the bar high for safety and holds the railroads’ feet to the fire,” said Lipinski.  Shortly thereafter, language was tucked into the 1,300-page transportation bill that extended the PTC deadline to the end of 2018, along with the option for rail firms to petition for a 2020 deadline for some parts of the system.


Lipinski, a member of the House-Senate conference committee to manage the bill, helped shepherd it into law.  The bill was signed in December, giving the industry more time to comply with the PTC rules.


Major rail interests claimed that the extension was necessary because of costs.  BNSF Railway, for example, was one of the firms that said it had not fully implemented PTC by the end of 2015 deadline and would shut down sections of its system rather than pay the penalties.  But during the six-year period preceding the deadline, BNSF paid out over $20 billion in dividends to its major shareholder, Berkshire Hathaway, and reported an increase in operating income.


Investment banks openly pressured other railways, including Norfolk Southern, to spend money on lobbying rather than implementing the safety technology.


Lipinski has faced questions in the past for his close relationship with the railway industry. In 2016, the Chicago Sun-Times revealed that his father had collected $4 million in lobbying fees from rail firms with interests before his son’s committee in Congress.  In response to the story, the elder Lipinski said he would discontinue his federal lobbying practice.


Records show that Lipinski’s father is still registered in Illinois to lobby for BNSF Railway, the Chicago Transit Authority, and Metra.


The Intercept filed a Freedom of Information Act request with the Federal Railroad Administration, revealing letters co-signed by Lipinski that align closely with his father’s lobbying goals.  In two letters filed in 2016, Lipinski asked FRA to consider supporting Metra’s application for federal funds to implement PTC technology.  Lobbying records show that in the months preceding the request, the elder Lipinski was paid $10,000 per month to lobby for Metra, which operates the commuter rail system in the Chicago area.


Lipinski has provided a range of support to the rail industry throughout his career as a lawmaker.  As the Chicago Sun-Times reported, Lipinski helped secure $100 million for a program to reduce gridlock on rail lines used by both freight and commuter trains.  


Lipinski also sponsored an amendment to the 2015 transportation bill that required the retrofitting of older tank cars with equipment to prevent explosions, according to a report by the Better Government Association.   The rail industry lobbied for the Lipinski amendment because the upgrades would be paid for by oil shipping firms, rather than railway companies.


The Intercept reviewed FEC records and found that the major rail industry political action committees have lavished Lipinski with donations throughout his career.  Over the last decade, the companies and their trade associations have provided $232,100 in donations, which Lipinski has been able to largely preserve, since he has not faced a competitive general or primary election since 2008.
Federal judge rejects request by Sen. Nathaniel Oaks to toss some bribery charges

MARYLAND – The Baltimore Sun – by Ian Duncan – March 20, 2018


A federal judge rejected a request by state Sen. Nathaniel Oaks to dismiss several of the fraud and bribery charges the Baltimore lawmaker is scheduled to face in a trial in U.S. District court next month.


The Baltimore legislator’s lawyers argued that an allegation that Oaks had state legislation drafted in exchange for a payment from an FBI informant posing as a businessman was not the kind of “official act” that violates federal corruption laws.


Judge Richard D. Bennett rejected that position, calling the argument “without merit.”  “Drafting legislation lies at the very heart of a legislator’s official purpose,” Bennett wrote.


Oaks faces multiple fraud charges in connection with his alleged scheming with the FBI informant, who was posing as a developer pursuing projects in Baltimore.  Federal prosecutors say Oaks accepted $15,300 in bribes in exchange for helping the informant.


Oaks has pleaded not guilty to all charges, continues to serve in the General Assembly and has filed for reelection.


In challenging some of the charges, Oaks’s lawyers cited a Supreme Court ruling in the bribery case of former Virginia Gov. Bob McDonnell that imposed new limits on federal public corruption cases.

Oaks’ case, which is scheduled for trial in April, centers on his relationship with the informant, whom he met in September 2015.  The informant said he was called Mike Henley and was a businessman from Texas.  But Oaks’ lawyers have said his real identity is William Myles and that he is a full-time government informant.


Oaks met with Myles over several months and prosecutors allege that he eventually agreed to accept payments for helping him with business projects.  The draft legislation proposed issuing a $250,000 bond.


When FBI agents confronted Oaks about the alleged bribes, he agreed to work as an informant himself.  But, prosecutors say, he tipped off a lobbyist whom he had agreed to help target.  He is scheduled to go on trial for an obstruction of justice charge in connection with that alleged incident in August.

Lobbying in New Jersey: Who’s spending millions to shape how you live

NEW JERSEY – NorthJersey.com – by Nicholas Pugliese -- March 8, 2018


Political battles over a $15 minimum wage, subsidies for New Jersey’s nuclear industry and a failed attempt by former Gov. Chris Christie to raid the reserves of the state’s largest health insurer drove spending by lobbyists to nearly $91 million last year, according to preliminary data released by the state’s Election Law Enforcement Commission.

“In a democratic society, policy-making often doesn’t come easy or quietly,” Jeff Brindle, ELEC’s executive director, said in a news release.  “And the most intense debates often lead to heavy lobbying activity.”


Horizon Blue Cross Blue Shield of New Jersey, the state’s largest health insurer, led all groups with $2.5 million in spending last year, up from about $778,000 in 2016.  The bulk of the spending went toward stymieing Christie’s proposal to use money from Horizon’s reserves for anti-addiction initiatives, according to ELEC.

Amid the fight over the money, which led to a government shutdown last summer, Horizon paid $1.4 million to an organization called the Latino Consumer Alliance to run an aggressive public relations campaign against the diversion.  Christie relented a day after he was photographed with his family lounging at Island Beach State Park, which had been closed to the public because of the shutdown.


Public Service Enterprise Group, meanwhile, spent $2.4 million while pushing for ratepayer subsidies for its three nuclear reactors in Salem County - an effort opposed by $939,000 in spending by the New Jersey Coalition for Fair Energy, which includes rival power companies.


And the New Jersey Food Council spent $1.2 million - largely through a group called Protect Jersey Jobs - to oppose a proposed hike in the minimum wage to $15 an hour.  Whether to grant the nuclear subsidies and increase the minimum wage are two of the biggest policy decisions facing Murphy during his first year in office.


Lobbying by Occidental, one of the nation's biggest chemical companies, hit $1.2 million last year.  As with spending by Horizon, PSEG and the Food Council, that amount was a record for Occidental in New Jersey. 


The company’s efforts centered around an apparent scheme by Argentina’s state-owned oil company, YPF SA, to use a subsidiary’s bankruptcy to avoid paying for a cleanup of contamination in the Passaic River.  The river is so polluted that its lower portion is a Superfund site.  Should YPF walk away from its liability, other companies like Occidental would have to pick up the tab, Hart said.

Perhaps unsurprising given the issues confronting lawmakers, spending by energy interests in 2017 jumped by 49 percent, to $7.6 million, over the previous year.  It was the largest increase of any special interest group, followed by a 39 percent jump by insurance interests, which spent $6.1 million last year.  Spending on transportation was down 64 percent, to $2.5 million, a year after Christie and lawmakers reached a deal to raise the gasoline tax to fund transportation projects. 


The average number of registered lobbyists also fell last year, to 900, a decrease of four percent from 2016 and the lowest point since 2005.  But Brindle said that could be due to a rise in so-called “shadow lobbying,” where firms rely on pollsters, researchers and other experts who don’t interact directly with elected officials and choose not to register as lobbyists.


Overall business at lobbying firms remains strong, according to ELEC. Princeton Public Affairs remained the biggest of the multiple-client firms last year, with $9.2 million in total receipts. It was the 15th consecutive year the firm has topped all others.
Gov. Wolf proposes ethics reforms for Pennsylvania lawmakers 
PENNSYLVANIA -- Pittsburgh Post-Gazette – by Kate Giammarise – March 12, 2018


Pittsburgh -- Under a proposal put forth by Pennsylvania Gov. Tom Wolf, public officials would be subject to a gift ban, new campaign finance limits would be enacted, lawmakers would need to provide receipts for reimbursements, and top state officials wouldn't be paid until a complete budget is passed every year.


Mr. Wolf unveiled his proposed reforms at a news conference at the Allegheny County Courthouse in Downtown, along with Allegheny County Executive Rich Fitzgerald.  No legislators were in attendance and the governor said he anticipated the proposals would face opposition.

"This proposal will hold all public officials accountable to their constituents and make sure our citizens know exactly who's in charge in Harrisburg," he said.


His "Citizens First" six-point ethics plan also called for broader provisions to discourage "pay to play," such as requiring disclosure of campaign contributions made by parties seeking state contracts.  The governor also suggested additional transparency for legislators who have outside income, requiring disclosure of sources, type of work, and amount of income received.

Government ethics measure approved to appear on 2018 ballot 

SOUTH DAKOTA – Rapid City Journal/Associated Press -- by Chris Huber -- January 29, 2018

Supporters of a government ethics constitutional amendment turned in enough valid signatures to put the ballot question before voters in 2018, South Dakota's chief elections official said, likely giving the public a chance to decide an anti-corruption initiative for the second general election in a row.


Secretary of State Shantel Krebs' office said in a statement that the amendment is the first question to be placed on the November 2018 ballot.  Measure supporters say it would put the state's voters back in charge.


The newly dubbed Constitutional Amendment W would tighten campaign finance and lobbying restrictions. It also would create an independent ethics commission and prevent the Legislature from altering or rejecting laws approved by voters without returning to the ballot.


Other provisions would replace a voter-imposed ethics overhaul called Initiated Measure 22, which South Dakota lawmakers repealed this year.


More than 51 percent of voters supported that government ethics initiative last year, but lawmakers scrubbed the initiative from law just months later, citing constitutional concerns. If passed, the new constitutional amendment would largely be protected from legislative changes.


The amendment's approval to appear on the ballot comes as some lawmakers have discussed changes that would make it tougher for residents to bypass the statehouse at all.


One ballot measure proposed by the South Dakota House speaker would ban out-of-state fundraising for initiatives. Another legislative plan would make it harder for constitutional changes to pass at the ballot box. Both would require voter support to take effect.


"The political establishment's ongoing effort to undermine and disrespect South Dakota voters is outrageous," Doug Kronaizl, spokesman for pro-amendment group Represent South Dakota, said in a statement.  "What began as anger and frustration over the Legislature's brazen repeal of IM-22 has become a rallying point for South Dakotans of all political stripes who demand a cleaner government that respects its voters."


The new amendment would create a seven-member state government accountability board with broad powers to serve as a citizen ethics commission.  It would require lawmakers to put $389,000 annually indexed to inflation into a fund administered by the board.


The panel would investigate allegations of corruption and violations of lobbying, campaign finance and government ethics regulations.  It would also have the authority to conduct audits of disclosures including for lobbying and campaign finance and impose sanctions such as fines on public officials.


The new amendment would also lower campaign donation limits. For example, it would decrease the contribution limit for a state representative from $1,000 a year from individuals to $500 per election cycle.  It would ban donations from corporations and labor unions to candidates or political parties.  It also would bar gifts from lobbyists to many public officials.
Ex-Congressman’s Corruption Trial Kicks Off in Texas 

TEXAS – Courthouse News Service – by Cameron Langford – March 20, 2018

charity, corruption, Fraud, legislators, money laundering, Texas, U.S. House of Representatives



Houston – Former Texas Congressman Steve Stockman drives a van, lives in a small house and loves fast food, his defense attorney said at the opening of Stockman’s trial, portraying Stockman as an absent-minded everyman who did not defraud charities of $1.2 million to fund his campaigns as prosecutors claim.


Stockman, 61, had nearly a year to prepare for the trial, and to go over the more than 100,000 pages of discovery the government has amassed for its case against him, compiled in 11 thick binders that were neatly stacked behind the prosecutors’ table.


“You are going to see a polished presentation from the government that could sell ice to Eskimos, the culmination of a four-year multimillion dollar investigation.  You paid for it, but you don’t have to buy it,” Stockman’s defense attorney Sean Buckley told the jury during opening statements.


A federal grand jury returned a 28-count indictment in March 2017 charging Stockman and his former congressional aide, Jason Posey, with fraudulently soliciting $1.2 million in charitable donations and diverting it to pay their personal expenses and finance Stockman’s campaigns.


Stockman faces charges of mail and wire fraud, conspiracy, making false statements to the Federal Election Commission, money laundering and filing a false tax return.  If convicted, he could be sentenced to spend the rest of his life in prison.


Stockman represented Texas’ 9th Congressional District from 1995 to 1997 and its 36th Congressional District from 2013 to 2015.  Both are part of Greater Houston.


Federal prosecutor Robert Heberle kicked off the trial at the Houston federal courthouse before 30 people in the gallery.


He said Stockman, who has a bachelor’s degree in accounting, opened more than 40 bank and credit card accounts in the name of charities he started that existed solely on paper, whose offices were mailboxes and whose boards, composed of Stockman’s family and friends, never held any meetings.

“There’s an old saying: Follow the money.  You will be able to follow every dollar donated to his charitable foundations,” Heberle said.


The government’s case against Stockman centers on two donors it says he defrauded: The Ed Uihlein Family Foundation, a charity that donates millions of dollars to nonprofits that back politicians, and a Baltimore investment manager.

Prosecutors say Life Without Limits is a Las-Vegas based nonprofit formed to help people recover from traumatic events.  They claim Stockman had no control over the nonprofit, but he opened several bank accounts with the name Stephen E. Stockman dba Life Without Limits.


Posey admitted in his plea agreement that he helped solicit $350,000 from the Ed Uihlein Family Foundation, which is run by Chicago businessman Richard Uihlein, and said Stockman lied that the money would be spent to renovate the “Freedom House,” a townhouse in Washington, D.C. that would be a meeting place and dorm for young members of Congress and others.


“Within a year Stockman spent all the money, but he spent none of it on the Freedom House. He spent it to enrich himself and to fund his campaign,” said Heberle, who works in the Department of Justice’s Public Integrity Unit in Washington, D.C.


Heberle, reading quickly from his notes, his head nodding in rhythm with his words, told the jury that Stockman also bilked Stanford Z. Rothschild Jr., a Baltimore investment manager who died in February 2017 at age 91, of $450,000 in donations in 2010 and 2011.


Stockman’s indictment alleges that he and Dodd convinced Rothschild to donate the money from his charitable organizations to Stockman’s nonprofit The Ross Center, incorporated as a drug-treatment center, and claimed it would be used for voter-education campaigns.


Heberle said in his opening statement that $98,000 of Rothschild’s donations went to Dodd’s personal expenses, while Stockman used the money for medical care, dry cleaning, tanning salon treatments, trips to Disneyland and New Orleans and a hot-air balloon ride.  The trial before U.S. District Judge Lee Rosenthal, chief judge of the Southern District of Texas, is expected to go on for several weeks.

‘Menendez’ decision clarifies issues in public corruption cases
New York Law Journal – by Elkan Abramowitz and Jonathan Sack -- March 20, 2018

In their White-Collar Crime column, Elkan Abramowitz and Jonathan Sack discuss the federal prosecution of U.S. Senator Robert Menendez and co-defendant Dr. Salomon Melgen, who were charged in the District of New Jersey with bribery, honest services fraud and related offenses.


In white-collar criminal enforcement, attention has shifted in recent years from insider trading to high-profile cases of alleged public corruption. The U.S. Attorney’s Offices for the Southern and Eastern Districts of New York have prosecuted a number of New York State legislators, although two of the most significant convictions—of former Assembly Speaker Sheldon Silver and former Senate Majority Leader Dean Skelos—were overturned on appeal, as we discussed in a recent article, Elkan Abramowitz and Jonathan Sack, “Limits on the Scope of Honest Services Fraud,” N.Y.L.J. (Nov. 7, 2017). 

A Southern District jury recently reached a mixed verdict in the prosecution of Joseph Percoco (a former senior New York state executive branch staff member) and three others, finding Percoco guilty on three counts (and acquitting him on three others), deadlocking on Peter Galbraith Kelly Jr., convicting Steven Aiello on one count (and acquitting him on two others), and acquitting Joseph Gerardi.  As this article goes to press, the trial of former Nassau County Executive Edward Mangano, his wife and former Oyster Bay Town Supervisor John Venditto has begun in the Eastern District.

In this article, we discuss the prosecution of U.S. Senator Robert Menendez and co-defendant Dr. Salomon Melgen, who were charged in the District of New Jersey with bribery, honest services fraud and related offenses. Sen. Menendez was also charged with making false statements on federal financial disclosure forms.  The prosecution resulted in a hung jury and mistrial in late 2017.  


After the district court, Senior District Judge William H. Walls, granted defense motions for acquittal as to seven of 18 counts in the indictment, United States v. Menendez, 2018 WL 526746 (D. N.J. Jan. 24, 2018), the government announced that it would dismiss the remaining counts and not try the defendants again, apparently concluding that the partial dismissal had severely weakened the government’s case on the surviving counts.


Below, we focus on two aspects of Judge Walls’s decision.  First, in discussing the benefits given by Dr. Melgen to Sen. Menendez, the district court explained and applied a distinction in the law between campaign contributions and other things of value—a distinction derived from the First Amendment protection given to campaign contributions. 

Second, the district court rejected arguments of the defendants premised on a restrictive reading of “official act” under the Supreme Court’s decision in McDonnell v. United States, 136 S.Ct. 2355 (2016).  While the Menendez decision did not break new legal ground, Judge Walls’s detailed and thoughtful analysis provides guidance to prosecutors and defense counsel in future public corruption cases.


The Prosecution


The prosecution of Sen. Menendez and Dr. Melgen, a prominent Florida ophthalmologist, grew out of a roughly 20-year relationship which began when the two men met in the early 1990s, and which both men described as a strong friendship.  Between 2006 and 2013, Dr. Melgen gave many personal gifts to Senator Menendez and made substantial political contributions to help the Senator; and Sen. Menendez sought to assist Dr. Melgen on several occasions by contacting federal executive departments and agencies.


The two principal charges against them were bribery of a federal public official, in violation of 18 U.S.C. § 201, and a scheme to deprive the United States and citizens of New Jersey of their intangible right of honest services, in violation of 18 U.S.C. § 1346.  One set of charges arose from personal gifts to the Senator, while a separate set of charges arose from political contributions made by Dr. Melgen on the Senator’s behalf.

The evidence at trial showed that Dr. Melgen gave Sen. Menendez a series of gifts between 2006 and 2010, including a stay in an upscale Parisian hotel; private, chartered and first-class commercial flights; and stays at Dr. Melgen’s villa in the Dominican Republic.  Dr. Melgen also made two sizeable political contributions in 2012, totaling $600,000, to a political action committee (PAC) that supported Sen. Menendez’s reelection; a $40,000 contribution to the New Jersey Democratic State Committee in 2012 for a “get out the vote” effort on behalf of Sen. Menendez; and a $20,000 contribution in 2012 to a fund that paid legal expense for Sen. Menendez. 

Between roughly 2007 and 2012, Senator Menendez took several actions on Dr. Melgen’s behalf.  Sen. Menendez (1) interceded with State Department officials in 2007 and 2008 to secure favorable consideration of visa applications for friends of Dr. Melgen; (2) urged senior Department of Health and Human Services (HHS) officials in 2009, 2011 and 2012 to change a policy that could resolve a pending Medicare-billing dispute in favor of Dr. Melgen; (3) pressured State Department officials in 2012 to take action to benefit Melgen in a dispute over a port security contract; and (4) opposed the gift of security scanning equipment to the Dominican Republic in 2013.

The government argued at trial that Dr. Melgen’s gifts and contributions were part of an arrangement under which Senator Menendez had agreed to intercede with government officials for Dr. Melgen on an as needed basis over many years, and that in order to conceal his wrongdoing Senator Menendez purposely failed to disclose the value of personal gifts from Dr. Melgen on financial disclosure forms. 

Both defendants argued, in sum and substance, that Dr. Melgen’s personal gifts and political contributions grew out of a long friendship, not an illegal agreement; and that Senator Menendez interceded with executive branch officials on account of friendship and on policy grounds, not in exchange for things of value from Dr. Melgen.

Dismissal of the Campaign Contribution Counts


In a case charging bribery of a public official, the government must establish a quid pro quo—that is, that the public official agreed to perform an official act in exchange for something of value. Ordinarily, the “agreement ‘need not be explicit,” and “the public official need not specify the means that he will use to perform his end of the bargain.” Menendez, 2018 WL 526746, at *2 (citing McDonnell, 136 S.Ct. at 2371). 

The key is that “the public official ‘understands that he is expected, as a result of the payment, to exercise particular kinds of influence or to do certain things connected with his office as specific opportunities arise.’” 2018 WL 526746, at *2 (citing United States v. Repak, 852 F.3d 230, 251 (3d Cir. 2017)).


The district court granted the defendants’ motions to dismiss the bribery and honest services fraud counts based on campaign contributions, but denied the defense motions to dismiss counts based on personal gifts to the Senator.  


Central to the district court’s analysis was the distinction in the law, grounded in the First Amendment, between campaign contributions and other things of value. In McCormick v. United States, 500 U.S. 257, 273 (1991), the Supreme Court held that when the thing of value is a campaign contribution, an “explicit” quid pro quo is required to prevent prosecution of “conduct that has long been thought to be well within the law [and] also conduct that is in a very real sense unavoidable” in a political system financed by private contributions. McCormick, 500 U.S. at 272. 

Put simply, the government must prove a quid pro quo in any prosecution premised on bribery of a public official, but in the case of bribery based on campaign contributions, the government must prove something more: an “explicit” quid pro quo, which requires evidence “connecting the quid and the quo.” Menendez, 2018 WL 526746, at *2.

Judge Walls emphasized that an “explicit” quid pro quo does not mean that the agreement between the donor and the public official needs to be “express”—that is, “political contributions may be the subject of an illegal bribe even if the terms are not formalized in writing or spoken out loud” because “explicit” refers “not to the form of the agreement between the payor and payee, but the degree to which the payor and payee were aware of its terms.” Id. at *12 (internal quotations marks omitted). 

Beyond this general formulation, Judge Walls elaborated on the meaning of “explicit” chiefly by analyzing several other cases in which the facts did, and did not, establish an “explicit” quid pro quo. Id. at *14, 16.


Of particular importance was the Seventh Circuit’s opinion in Empress Casino Joliet v. Johnston, 763 F.3d 723 (7th Cir. 2014), which addressed civil RICO claims arising from campaign contributions made by racetrack owners to Governor Rod Blagojevich in exchange for his approval of certain legislation.  


Two pieces of legislation were at issue.  As to one, the court held that when the donors sent Blagojevich a “thank you” note and a $125,000 campaign contribution the day after he signed the bill, the facts were not sufficient to prove an explicit quid pro quo.  

As to the other bill, when the donors asked Blagojevich’s staff member if “they needed to ‘put a stronger bit in [the Governor’s] mouth!?!” (alteration in original), and Blagojevich instructed his staff (before signing the bill) to tell the racetrack owners that “‘once [they] made the contribution, the act would be signed,’” id. at *14 (quoting Empress Casino, 763 F.3d at 726, 725), the court held the facts to be sufficient to make out an explicit quid pro quo. 

The Seventh Circuit concluded that, in regard to the second bill, a “rational juror could find that the Governor was aware of the terms of th[at] agreement: a $100,000 contribution in exchange for a signature.” Id. (citing Empress Casino, 763 F.3d at 732).


Space does not permit a full description of Judge Walls’s application of the law to the evidence at trial, but two aspects of his detailed analysis stand out.  First, in response to government timelines seeking to establish a relationship between campaign contributions and official acts, the district court emphasized that “chronology alone,” or simply a close temporal relationship between a political contribution and official acts, is not a legally sufficient basis on which to find an explicit quid pro quo; additional evidence linking the two is required. Id. at *11, 12. 

Second, the district court rejected the government’s argument that an explicit quid pro quo could be based on “escalation” to more senior officials after an initial meeting proved unsuccessful. Id. at *15.  The court acknowledged that “unusual official action” can be evidence of an explicit quid pro quo in some situations.  See United States v. Terry, 707 F.3d 607 (6th Cir. 2013) (judge ruled on two summary judgment motions despite lack of familiarity with the cases). 

But “more than strong advocacy” is required, particularly when the acts are not unusual, as when a legislator advocates a public policy position that is consistent with one he previously had taken.  Menendez, 2018 WL 526746, at *15.

Interpretation of ‘McDonnell’


In addition to rejecting certain government arguments, Judge Walls also did not accept several defense arguments which were premised on a narrow reading of the McDonnell decision.  We note two of the district court’s rulings below.


First, Sen. Menendez and Dr. Melgen argued that the McDonnell decision invalidated the “stream of benefits” theory, by which the government has sought to establish the required quo in a quid pro quo through official action taken “as specific opportunities arise,” not through specific action identified at the time the benefit was received. Id. at *2, 3. 

Judge Walls held that McDonnell did not invalidate the “stream of benefits” theory of prosecution, explaining that McDonnell did not impose a temporal requirement on official action: McDonnell “merely narrowed the definition of ‘official act’” and “says nothing new about what nexus must be shown between a thing of value and an official act. In other words, McDonnell is about the quo not the pro.” Id. at *4.


Second, the defendants argued that the sort of advocacy and support given by Sen. Menendez to executive branch officials on behalf of Dr. Melgen did not meet the requirements of McDonnell.  


Judge Walls rejected the argument, holding that the Senator’s conduct could reasonably be viewed as “exert[ing] pressure” on an agency staff member to take official action, or “provid[ing] advice” with the knowledge or intent that the advice yield an official act.  Each of these grounds for finding official action was contemplated in the McDonnell decision.  Judge Walls explained that the Chief Justice in McDonnell “carefully drew the line” between inter-branch advocacy that could constitute “official action” and “advocacy that could not.” Menendez, 2018 WL 526746, at *7 (citing McDonnell, 136 S.Ct at 2371-72).


Conclusion


The result in Menendez - acquittal on some counts, followed by the government’s dismissal of the remaining counts - illustrates the challenges of translating concern over public corruption into a successful criminal prosecution. 

What Judge Walls’s decision makes clear is that campaign contributions may still be the basis for public corruption charges, but the evidentiary hurdles for the government in such a case are particularly high. 

The district court also makes clear that, notwithstanding the limitations of McDonnell, official acts may still be found when officials exert “pressure” and provide “advice” directed to achieving official acts.  But the path to a successful prosecution is not an easy one, and the issues addressed in Menendez are likely to play out in future prosecutions.

Elkan Abramowitz and Jonathan Sack are members of Morvillo Abramowitz Grand Iason & Anello P.C. Mr. Abramowitz is a former chief of the criminal division in the U.S. Attorney’s Office for the Southern District of New York.  Mr. Sack is a former chief of the criminal division in the U.S. Attorney’s Office for the Eastern District of New York.  Kefira Wilderman, an attorney, contributed to this article.
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