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QUESTION PRESENTED


May the spouse of a legislator be a legislative agent?

DISCUSSION


No provision of the Code of Legislative Ethics directly prohibits a legislator’s spouse from being a legislative agent.  However, KRS 6.626 provides that nothing in the Code “shall preclude:

(2) a legislator’s spouse from being employed in some
other capacity than a legislative agent by the employer of

a legislative agent;

(3) A legislator’s spouse who was employed as a registered

lobbyist on February 16, 1993, from continuing to be

employed as a legislative agent with the same employer.

(Emphasis added.)”


The language used in KRS 6.626(2) and (3) is susceptible to more than one interpretation.  The more obvious is that at some point before final passage the bill which became the Ethics Code contained an outright ban on a legislator’s spouse being a legislative agent, and these two provisions were intended to clarify the ban and mitigate it
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with a “grandfather clause.”  The legislative history of Senate Bill No. 7 enacted in 1993, as the present Ethics Code, bears this out.  In fact, at one point a House committee substitute for Senate Bill No. 7 contained language banning both the spouse and the child

of a legislator from being a legislative agent.  At some later point the ban on a child was removed and the language now in KRS 6.626(2) and (3) was put in. Before final enactment, the language specifically banning a spouse was removed but not the clarification and “grandfather clause” which remained in the Bill as enacted.  


Another interpretation of KRS 6.626(2) and (3) is that although they don’t state an outright ban on a legislator’s spouse being a legislative agent, these provisions show a legislative intent to do so.


In construing any provision of the Code, we must abide by KRS 6.681(3).  That statutory subsection requires our advisory opinions be based upon the statutes “as written” and not on our personal opinions as to what the legislative intent behind the writing may have been. See also KRS 6.691(4).   As written, KRS 6.626 does not forbid the spouse of a legislator from being a legislative agent but rather implies that other provisions of the Code do.  


We observe in passing that there is also no provision of the Code which prevents the spouse of a legislator from being the employer of a legislative agent.  Likewise, no provision prohibits any other member of a legislator’s family, a legislator’s partner, business associate or employer from being a legislative agent.  KRS 6.787(2)(k) does provide, however, that a legislator must reveal on his or her annual financial disclosure form the name of any person who is a legislative agent and has one of these relationships to the legislator.


While the right to lobby a legislative body is one protected by both the Constitution of the United States and the Constitution of Kentucky, the legislature may enact narrowly tailored statutes “burdening” that right to the extent necessary to deter corrupt lobbying or the appearance of corrupt lobbying.  See Associated Industries of Kentucky v. Commonwealth, Ky., 912 SW2d 947 (1995).  Even though the Code as written does not ban a legislator’s spouse from being a legislative agent, there are some provisions of the Code regulating interaction between a legislator and a legislative agent which apply even if the agent is a spouse or other family member.
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Statutory provisions such as KRS 6.731 and 6.761, governing the conduct of legislators apply to a legislator’s conduct whether the legislator is dealing with a spouse or some other person.  A legislator’s favorable vote on a matter lobbied for by a spouse would not result in a direct financial gain to the spouse because of the ban on contingent fee lobbying.  However, a legislator could not, for example, use his position to secure some advantage or special treatment for the spouse in contravention of the public interest at large.  To do so would not only violate the Code but also would constitute a Class A misdemeanor.  See KRS 6.731.

Both the legislator and a spouse who is a legislative agent must exercise care not only to abide by the Code of Legislative Ethics but also to not give a contrary appearance.  See KRS 6.606.

OPINION


The spouse of a legislator may be employed as a legislative agent.  Both the legislator and spouse must pay close attention to the Code of Legislative Ethics as it applies to them and should not only abide by its provisions but also be careful to avoid any appearance to the contrary.
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