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FACTUAL SUMMARY:


Some of the House and Senate Majority and Minority Caucus offices are interested in creating Internet communications programs to highlight the legislative work of their members.  This would involve applications, including but not limited to Facebook, Twitter, and websites.

QUESTIONS PRESENTED:

(1) Is it permissible under the Code of Legislative Ethics for members or employees of the House and Senate Majority and Minority Caucuses to create, maintain, and update the information available through applications such as Facebook, Twitter, a website, and other Internet means?  If so,

(2) What are the restrictions on the content that is disseminated through the applications?

(3) Does the Code of Legislative Ethics allow a caucus to post different types of Internet content, including high resolution photos, videos, announcements of committee meetings, highlights of member tweets, district spotlight graphics, and other content, and also rent or purchase necessary equipment with public funds?
(4) In addition to producing content, may the caucus use various sources for photos and video, including the Legislative Research Commission, the Governor’s Office, and others?

(5) May a staff member be authorized to travel to events when necessary to capture this content? 
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DISCUSSION:


As proposed, if the Internet applications are created, they would be dedicated to disseminating information relating to the legislative work of the members of the House and Senate Majority and Minority Caucuses. 


The Code of Legislative Ethics allows members or employees of the caucus offices to create, maintain, and update the information available through these applications, but there are restrictions on the content which is disseminated through the applications. 


There is nothing in the Code of Legislative Ethics that precludes a legislative caucus from disseminating information about the legislative work of its members.  The information can be disseminated by a mailing, by a newsletter, or via Internet communications, as suggested in this opinion.


The information may include position statements on legislative issues, copies of legislation, video of members speaking on legislative issues in committee, on the House or Senate Floor, in one-on-one interviews, or in appearances before outside organizations such as a Rotary Club meeting, or an event sponsored by an education, business, or civic organization.


Since caucus members (legislators) and office staff (public employees) will be responsible for creating, maintaining, and updating the Internet applications, it’s clear the applications involve the use of “public funds, time or personnel.”  This includes start-up expenses such as a registration fee or purchasing a domain name.


With that in mind, the use of the applications is subject to the limits set forth in the Code of Legislative Ethics at KRS 6.731 – General Standards of Conduct.  The standards apply to acts of legislators by themselves or “through others”, including staff members.


KRS 6.731(4) provides that a legislator “by himself or through others shall not intentionally use public funds, time, or personnel for his private gain or that of another”.  This would preclude a caucus application from, for example, posting or linking to an advertisement for a legislator’s law firm or any other business.


KRS 6.731(5) provides that a legislator “by himself or through others shall not intentionally use public funds, time, or personnel for partisan political campaign activity”.  This would preclude a caucus application from, for example, posting or linking to information relating to a legislative election campaign, or any other political campaign.


Finally, KRS 6.731(6) states that a legislator shall not “use his official legislative stationery, or a facsimile thereof, to solicit a vote or a contribution for his or another person’s campaign for election or reelection to public office, or use the great seal of the Commonwealth on his campaign stationery or campaign literature.” 


Taken together, KRS 6.731(5) and (6) strongly state the General Assembly’s intent that public funds, personnel, and other resources shall not be used for political campaign activity.
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It may be useful to analogize the proposed Internet applications to mailings sent by legislators.  In that context, consider the guidelines which the Ethics Commission published several years ago to assist legislators when questions arise regarding legislative mailings.  



The guidelines include the following:


“The Commission recognizes that there can be a fine line between what might appear to be partisan and political and what is nothing more than informing constituents on legislative matters.  Nevertheless, the Commission is charged with drawing that line, as is each legislator, and in order to help legislators in doing so, the Commission offers these guidelines.


In determining whether a mailing crosses the line between one which may be paid for with public funds and one which should be paid for with campaign funds, the Commission believes that under the statute the issue to be resolved is whether the mailing appears to be intended to influence the outcome of an election or to raise funds for an election campaign.  If so, then it constitutes ‘partisan political campaign activity.’


In resolving this issue, the Commission will look at the content of the mailing, the extent of its dissemination, and the timing of its dissemination.  Some questions to be considered with respect to each of these factors are:

1) Content - Does the mailing contain only factual information, or does it contain language by the sender or another which is personally laudatory of the sender or laudatory or condemnatory of a political party or its members as such?  Does the communication contain information about endorsements of the sender by various groups as opposed to merely reporting his or her legislative activity?

2) The Mailing - Is the mailing an individual letter to an individual constituent or other person who has contacted the legislator regarding the subject matter of the letter, or is it an unsolicited mailing to a large group of people whose names have been taken from voting lists or from membership lists of organizations which might be expected to support the sender with votes or campaign donations?  Of course, a "newsletter" or report to a large number of constituents expressing a legislator's views on legislative issues, his or her legislative actions or those of the legislature in general would not, per se, be violative of the Code but would be scrutinized as to timing and content.

3) Timing - Did the mailing, particularly one sent to a large number of people, go out at a time close to an election at which the sender will be a candidate?  If such a mailing is made within 60 days of an election, depending upon the particular circumstances of the case, and the content of the mailing, it would certainly be suspect as intended to influence the election even if the election itself were never mentioned.”
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These Commission guidelines suggest that the content of the Internet application should always be factual information regarding the legislative work of caucus members or the General Assembly.  Also, the application should not be mailed or e-mailed to a group of people whose names have been taken from voting lists or from membership lists of organizations which might be expected to support the sender with votes or campaign contributions, and an Internet application should not be used in any different manner in an election campaign season than it is during the rest of the year.


An Internet application from a caucus office should not include or link to any material paid for with campaign funds or other information which is campaign-related.  


Conversely, however, private or politically-oriented Internet applications will likely take items from the caucus office applications and use those items in ways which are beyond the control or approval of a caucus.  As long as the items are available to the general public in the same manner, the ethics code does not restrict those transactions.


If a caucus Internet application allows people from outside the caucus office to post information or comments, those should be closely monitored to assure that the applications are not used by others for private or political postings.


OPINION:


It is permissible under the Code of Legislative Ethics for members or employees of the House and Senate Majority and Minority Caucuses to create, maintain, and update legislative information available through applications such as Facebook, Twitter, a website, and other Internet means.


The information disseminated should always be factual regarding the legislative work of caucus members or the General Assembly.  Also, a link to an application should not be mailed or e-mailed to a group of people whose names have been taken from voting lists or from membership lists of organizations which might be expected to support the sender with votes or campaign contributions, and an Internet application should not be used in any different manner in an election campaign season than it is during the rest of the year.


An Internet application from a caucus office should not include or link to any material paid for with campaign funds or other information which is campaign-related.  


A caucus may post different types of Internet content, including high resolution photos, videos, announcements of committee meetings, highlights of member tweets, district spotlight graphics, and other content, and also rent or purchase necessary equipment with public funds.  In addition to producing content, a caucus may use various non-political sources for photos and video, including the Legislative Research Commission, the Governor’s Office, and others.


If the normal conditions for legislative staff travel are met, a staff member may travel to events when necessary to capture content for use on the Internet applications. 
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