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FACTUAL SUMMARY

The Commission has received many inquiries regarding the allowable interaction between legislative agents and political action committees (hereinafter "PACs").  Therefore the Commission will attempt in this Advisory Opinion to provide general guidance as well as answers to specific questions.

QUESTIONS PRESENTED

1.  May a legislative agent contribute money to a PAC which makes contributions to state legislators, candidates, or their committees?


2.  May a legislative agent raise money from others on behalf of a PAC?


3.  May a legislative agent serve as treasurer or chairperson of a PAC?


4.  May a legislative agent serve on a committee which determines who will receive PAC contributions?


5.  May a legislative agent physically deliver a PAC contribution to a legislator, candidate, or a campaign committee?


6.  Does the Ethics Code restrict the activities of spouses of legislative agents in regard to contributions to candidates or PACs?
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DISCUSSION:


The purpose section of the Ethics Code, KRS 6.606, provides, "The proper operation of democratic government requires that a public official be independent and impartial; that government policy and decisions be made through the established processes of government; that a public official not use public office to obtain private benefits; that a public official avoid action which creates the appearance of using public office to obtain a benefit; and that the public have confidence in the integrity of its government and public officials."


In balancing the need for public confidence in government with the rights of citizens to petition and support elected officials, and with the rights of elected officials to hold public office, the General Assembly set forth the following rules:


A legislator or his spouse shall not solicit, accept, or agree to accept anything of value from a legislative agent or an employer. KRS 6.751(2).


"Anything of value" does not include... a campaign contribution properly received and reported, if reportable, as required under KRS 121A.  KRS 6.611(1)(b)(1).

"A member of the General Assembly, candidate for the General Assembly, or his campaign committee shall not accept a campaign contribution from a legislative agent."  KRS 6.767.


A legislative agent shall not serve as a campaign treasurer or as a fund-raiser as set forth in KRS 121.170(2) for a candidate or a legislator.  KRS 6.811(5).

A legislative agent shall not make a campaign contribution to a legislator, a candidate, or his campaign committee.  KRS 6.811(6).


Read together, these sections make a clear public policy statement that members of the General Assembly are not to accept anything of value including campaign contributions from legislative agents.  What remains to be decided is the impact of these sections on activity by legislative agents undertaken through PACs.
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We believe that a reasonable construction of these sections would extend the reach of the Code to certain activities of legislative agents related to PACs.


In OLEC 93-26 dealing with the prohibition on members of the General Assembly receiving an honorarium,. the Commission decided that a legislator "should not attempt to exercise any control over a proposed honorarium by directing it..."  We believe the same reasoning would apply to the prohibition against legislative agents making campaign contributions to a legislator, a candidate or his campaign committee.


We also believe that KRS 6.611(30) is relevant to this question.  That section provides "Through others means a scheme, artifice, or mechanism, the sole purpose of which is to accomplish by indirect means, using third parties, results which would be unlawful under this code if accomplished directly between a legislator or candidate and another person or entity."  A legislative agent should not seek to accomplish through a PAC what he or she is prohibited from doing personally.


Therefore a "legislative agent" is prohibited by the Code from exercising control over a campaign contribution from a PAC and directing it to a specific state legislator, candidate or committee.


In addition, a legislative agent should not serve as an officer of a PAC that makes  campaign contributions to state legislators, candidates, or committees and should not physically deliver PAC contributions to a legislator or candidate.


Outside these prohibitions, there are a number of activities related to PACs that would be appropriate areas for involvement by legislative agents.  A legislative agent may contribute to PACs which make contributions to legislators, candidates, or their campaign committees so long as these contributions are not earmarked for a specific state legislator or candidate.  Contributions of legislative agents would then commingle with other contributions and not be identifiable.  Legislative agents may also raise money from others on behalf of PACs.
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The Code of Ethics does not directly restrict contributions to state legislators, candidates, or committees or to PACs by spouses of legislative agents.  However, spouses of legislators are subject to the prohibition against accepting anything of value from a legislative agent or employer.  Therefore, the focus of the Code on certain activity of spouses along with a possible public perception of impropriety would require the Commission to subject such contributions from spouses to a special scrutiny to determine that the contributions are authentic contributions and not an artificial transaction to avoid the prohibition of Section 6.811 on campaign contributions by a legislative agent.

OPINION:


KRS 6.811(6) provides that "a legislative agent shall not make a campaign contribution to a legislator, a candidate, or his campaign committee.  This section prohibits a legislative agent from exercising control over a campaign contribution from a PAC and directing it to a specific state legislator, candidate or committee.  In addition, a legislative agent should not serve as an officer of a PAC that makes contributions to state legislators, candidates or committees and should not physically deliver PAC contributions to a legislator, candidate or committee."


A legislative agent may contribute to a PAC and raise money for a PAC.  Spouses of legislative agents may make contributions to state legislators, candidates, committees, and PACs so long as the contributions are authentic contributions and not an artificial transaction to avoid the prohibition of Section 6.811 on campaign contributions by legislative agents.

